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Representation Rights At Investigatory




Pennsylvania labor law has aggressively furthered public em-
ployees' rights to organize and bargain collectively.' Unlike Pennsyl-
vania's "unionized" public employees 2 and private sector employees,$
however, "nonunion" public employees have not been accorded the
right to representation at investigatory interviews that may result in
discipline to the employee. To these nonunion public employees, this
right is as important as it is to their union counterparts.
This article examines the right to representation at investigatory
interviews for nonunion employees within Pennsylvania's public sec-
tor. In analyzing this concept, the following are discussed: (1) the
representation right at investigatory interviews in the private sector
for union and nonunion employees; (2) the representation right for
public sector union employees within Pennsylvania; and (3) the ex-
tension of the right to representation at investigatory interviews for
Pennsylvania's nonunion public employees.
* B.A., Thiel College; M.P.A., The Pennsylvania State University; J.D., Vanderbilt Uni-
versity; L.L.M. (Labor), Temple University; Stevens & Lee, Reading, Pennsylvania; Member
Pennsylvania Bar.
1. The Act of June 24, 1968, P.L. 237, No. Ill (Act 111), established police and
firemen's rights to organize and bargain collectively. PA. STAT. ANN. tit. 43, §§217.1-.10 (Put-
don Supp. 1984-85). All other Pennsylvania public employees were granted the right to organ-
ize and bargain collectively by the Act of July 23, 1970, P.L. 563, No. 195 (Act 195). PA.
STAT. ANN. tit. 43, §§1101.101-.2301 (Purdon Supp. 1984-85).
2. The United States Supreme Court in NLRB v. J. Weingarten, Inc., 420 U.S. 251
(1975), acknowledged the right of private sector employees to union representation when an
employer's investigation may reasonably result in disciplinary action. A reciprocal right has
recently been found for nonunion-represented private sector employees. See E. I. DuPont de
Nemours & Co. v. NLRB, 724 F.2d 1061 (3d Cir. 1983); ITT Corp. v. NLRB, 719 F.2d 851
(6th Cir. 1983); Materials Research Corp., 262 N.L.R.B. 1010 (1982).
3. For union-represented public employees in Pennsylvania this right was recognized
in Conneaut School District, 12 P.P.E.R. 12155 (1981); see also PLRB v. Township of
Shaler, II P.P.E.R. 11347 (1980); Decker, Public Sector Union Representation Rights at
Investigatory Interviews in Pennsylvania, 82 DICK. L. REV. 655 (1978).
II. The Representation Right at Private Sector Investigatory Inter-
views For Union and Nonunion Employees
A. Union Employees
In NLRB v. J. Weingarten, Inc.,4 the United States Supreme
Court held that an employee has a qualified right to union represen-
tation during employer-initiated investigatory interviews. This right
arises when the employee reasonably believes the investigation will
result in disciplinary action, and specifically requests union represen-
tation.5 When an employee demands union representation, the em-
ployer has two alternatives. First, the employer may pursue the in-
vestigation without an interview.6 Second, the employer may allow
union representation, but restrict the union representative's partici-
pation in the interview. The employer is under no obligation to bar-
gain with the union at the interview, and therefore may insist upon
hearing only the employee's version of the facts.7
As a result of Weingarten, private sector employers, when con-
fronting employees at meetings, are increasingly hearing, "I want
my union representative." At this point, the employer must make the
critical decision whether to allow a union representative to be pre-
sent or bar the union representative from the meeting.
In Weingarten, a clerk employed by a retail store was sum-
moned to an interview with the store manager and a company secur-
ity officer.8 The purpose of the meeting was to investigate a report
that the clerk had purchased a box of chicken that sold for $2.98,
but had placed only $1.00 in the cash register. While being ques-
tioned by the security officer, the employee made several requests for
union representation that were denied. The employer did not gain
facts from the interview to support discipline. After the interview,
the store manager asked the clerk not to discuss the matter with
anyone because it was a private matter. The clerk, however, reported
the details of the interview to her shop steward and other union rep-
resentatives. The union filed an unfair labor practice charge against
the employer because of the security officer's refusal to allow the
employee to have a union representative present during questioning.
The National Labor Relations Board (NLRB) held that the
employer's denial of union representation constituted an unfair labor
4. 420 U.S. 251 (1975). The Court discussed the nature and extent of the union rep-
resentation right as developed by the NLRB in NLRB v. Quality Mfg. Co., 195 N.L.R.B. 197
(1972), enforcement denied, 481 F.2d 1018 (4th Cir. 1973), rev'd, 420 U.S. 276 (1975); and
NLRB v. Mobil Oil Corp., 196 N.L.R.B. 1052 (1972). enforcement denied, 482 F.2d 842 (7th
Cir. 1973).
5. 420 U.S. at 255-57.
6. Id. at 258-59.
7. Id. at 259-60.
8. Id. at 251.
practice under the National Labor Relations Act (NLRA).9 On ap-
peal, the United States Court of Appeals for the Fifth Circuit re-
fused to enforce the NLRB's decision.10 The United States Supreme
Court reversed, holding that an employee has a right to have a union
representative present at an investigatory interview that the em-
ployee reasonably believes may result in disciplinary action."
A qualified right to union representation during investigatory
interviews is justified because it eliminates the power imbalance that
arises when employees confront employers without assistance. A
union representative's presence shields an employee from any threat
to employment while safeguarding the bargaining unit's interests.
B. Nonunion Employees
In 1982, the Weingarten right was expanded to include nonun-
ion employees.' 9 In Materials Research Corporation,13 the NLRB
held that nonunion employees are entitled to the presence of a co-
worker at investigatory interviews. The Board reasoned that "the
representative not only safeguards that particular employee's inter-
ests, but also the interests of other employees by guarding against
unjust or arbitrary employer action; and, in addition, by providing
assurance to other employees that, when and if they are subjected to
a like interview, they too can obtain the assistance of a representa-
tive." 4 The co-worker's role is the same as that of the union repre-
sentative. Recent federal court decisions have supported the NLRB
in extending this right to nonunion employees. 16
9. NLRB v. J. Weingarten, Inc., 202 N.L.R.B. 446 (1973).
10. NLRB v. J. Weingarten, Inc., 485 F.2d 1135 (5th Cir. 1973).
11. 420 U.S. 251 (1975). For a discussion of the development of this right, see Western
Elec. Co., 205 N.L.R.B. 195 (1973); New York Tel. Co., 203 N.L.R.B. 1153 (1973); NLRB
v. J. Weingarten, Inc., 202 N.L.R.B. 446 (1973), denying enforcement, 485 F.2d 1135 (5th
Cir. 1973), rev'd, 420 U.S. 251 (1975); National Can Corp., 200 N.L.R.B. 1116 (1972);
Western Elec. Co., 198 N.L.R.B. 623 (1972); Mobil Oil Corp., 196 N.L.R.B. 1052 (1972),
enforcement denied, 482 F.2d 842 (7th Cir. 1973); Lafayette Radio Elec. Corp., 194 N.L.R.B.
491 (1971); Illinois Bell Tel. Co., 192 N.L.R.B. 834 (1971); Texaco, Inc., 179 N.L.R.B. 976
(1969); United Aircraft Corp., 179 N.L.R.B. 935 (1969), aff'd on another ground, 440 F.2d
85 (2d Cir. 1971); Wald Mfg. Co., 176 N.L.R.B. 839 (1969), affd on other grounds, 426
F.2d 1328 (6th Cir. 1970); Dayton Typographic Services, Inc., 176 N.L.R.B. 357 (1969);
Jacobe Pearson Ford, Inc., 172 N.L.R.B. 594 (1968); Texaco, Inc., 168 N.L.R.B. 361 (1967),
enforcement denied, 408 F.2d 142 (5th Cir. 1969); Chevron Oil Co., 168 N.L.R.B. 574
(1967); Electric Motors & Specialties, Inc., 149 N.L.R.B. 1432 (1964); Dobbs Houses, Inc.,
145 N.L.R.B. 1565 (1964); Ross Gear & Tool Co., 63 N.L.R.B. 1012 (1945), enforcement
denied, 158 F.2d 607 (7th Cir. 1947). See generally Comment, Employee's Right to Presence
of Union Representative at an Investigatory Interview, 14 DuQ. L. REv. 257 (1975); Com-
ment, Employer Must Allow Union Steward's Presence at Interview Where Employee Has
Reasonable Fear of Discipline, 6 SETON HALL L. REV. 514 (1975); Comment, Employee
Right to Union Representation During Employer Interrogation, 7 U. TOL. L. REV. 298
(1975).
12. Materials Research Corp., 262 N.L.R.B. 1010 (1982).
13. Id.
14. Id.
15. See, e.g., E.I. DuPont de Nemours & Co. v. NLRB, 724 F.2d 1061 (3d Cir. 1983);
In Materials Research, a supervisor told employees that they
would be placed on a new work schedule. Under the new arrange-
ment, employees would report to work in ten minute intervals and
leave work on the same basis. Several employees indicated to the
employer that the new schedule created problems. The employer re-
sponded that the problems could be resolved. After implementation
of the new work schedule, various employees continued to express
dissatisfaction with the schedule to their employer, both as a group
and individually. One of the employees who voiced opposition was
told by the employer that their meeting was a disciplinary hearing.
The employee responded that he did not have to attend an investiga-
tive or disciplinary hearing without proper representation and that
he was going to get another employee to assist him. The employer
refused the employee's demand for representation and gave him a
verbal warning. The employee then filed an unfair labor practice
charge against the employer and the NLRB held that nonunion em-
ployees are entitled to the presence of a co-worker at investigatory
interviews.
From Materials Research,"6 it is clear that the logic and rea-
soning of Weingarten carry equal force in the nonunion context. An
employee's request that a co-worker be his or her representative at
an investigatory interview builds solidarity and vigilance among
nonunionized employees no differently than when a collective bar-
gaining representative has been recognized. Both the initial request
by the employee and the willingness of the co-worker to lend assis-
tance assure the co-worker of reciprocal support from the one the co-
worker assisted, should the co-worker ever be placed in a like situa-
tion. This voluntary action by one employee on behalf of another
may stimulate others to follow the example, thereby establishing a
matrix of mutual support and assistance.
The right to representation at investigatory interviews in the
nonunion context also serves to help eliminate the inequality of bar-
gaining power between employees and employers. The perception by
employees of an imbalance of power may be heightened in the ab-
sence of a union, and the risks of improper or even unintentional
intimidation of employees by the employer may be accentuated.
Similarly, the co-worker's presence may facilitate a more expedi-
tious, efficient, and equitable disposition of disputes, and perhaps
even serve to help settle them informally.
As noted in Glomac Plastics, Inc., 7 nonunion employees may
need to support each other through this type of conduct more so than
ITT Corporation v. NLRB, 719 F.2d 851 (6th Cir. 1983).
16. 262 N.L.R.B. 1010 (1982).
17. 234 N.L.R.B. 1309, 1311 (1978).
union-represented employees. Nonunion employees normally do not
have the benefit of a collective bargaining agreement to serve as a
check on an employer's ability to act unjustly or arbitrarily. They
also usually do not have the protection of a grievance arbitration
procedure to police the terms of an employment relationship. Cor-
recting the relative imbalance between the positions of nonunion em-
ployees and their employer certainly is not achieved by forcing an
employee to attend a disciplinary interview alone. To counter this
imbalance, nonunion employees must look to each other for mutual
aid or protection against unjust or arbitrary employer action. Co-
workers offer the only readily available assistance to an employee
confronted with the prospect of an investigatory interview that might
result in discipline. The right to representation is not dependent upon
obtaining the presence of an experienced co-worker at the investiga-
tory interview. Since the purpose of the representation right is to
prevent an employer from overpowering a lone employee, the pres-
ence of a co-worker, even if that individual does nothing more than
act as a witness, effectuates that purpose in the same manner as the
presence of an experienced union representative.
An employer will usually expend considerable effort to properly
document the reasons for disciplinary action before taking such ac-
tion. All too often, this effort is wasted because the employee will
challenge a small procedural error committed by the employer and
an arbitrator or court will overturn the disciplinary action. Thus, the
best rule to follow is: "If you are going to err, it is far better to err
on the side of allowing more rights and due process than are re-
quired." In this way, if an employee challenges the disciplinary ac-
tion, the case will be decided on its merits and not on a technicality.
Since Weingarten1 8 and Materials Research Corporation19 were
private sector decisions concerning the rights of employees under the
NLRA, the principles established in those cases may apply to em-
ployers outside the coverage of federal law. The right to representa-
tion at investigatory interviews and its implications for the private
sector are obvious. Like their private sector counterparts, public em-
ployers confront union and nonunion employees in disciplinary situa-
tions where some form of representation may be requested. It is es-
sential, therefore, to determine whether the right to representation at
investigatory interviews can be extended to nonunion employees in
the public sector. Before this determination can be made, however, it
is necessary to further clarify perimeters of the representation right
at investigatory interviews as its exist in the private sector.
18. NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).
19. 262 N.L.R.B. 1010 (1982).
III. Perimeters of the Representation Right
The determination whether an employee is entitled to represen-
tation is based on a subjective rather than objective test; the em-
ployee must reasonably believe that discipline may result." The
right to representation clearly does not arise during a routine em-
ployer-employee conversation because the employee has no reason to
fear disciplinary action in this situation." Nevertheless, this subjec-
tive test is easily satisfied, even if the nature of the interview is
nonaccusatory.22 The right to representation may arise during seem-
ingly innocuous discussions between employee and employer regard-
ing, for example, the employer's distribution of such benefits as over-
time and holiday pay. An employer may actually impose disciplinary
action as the result of these conversations even if the discipline can-
not be characterized as a discharge, suspension, or warning.23 There-
fore, to avoid unfair labor practice charges, an employer would be
wise to err on the side of representation.
Employees confronted with possible discipline must be able to
present their case effectively. This can be accomplished best by al-
lowing a representative or co-worker to be present, especially if that
person is more familiar with the employer's policies, rules, and cus-
toms. Certainly, an employee who is intimidated by both the predic-
ament and meeting the employer on unequal terms cannot present
20. 420 U.S. at 256. In Quality, the NLRB stated, "'Reasonable ground' will of
course be measured, as here, by objective standards under all the circumstances of the case."
NLRB v. Quality Mfg. Co., 195 N.L.R.B. 197, 198 n.3 (1972), enforcement denied, 481 F.2d
1018 (4th Cir. 1973), rev'd, 420 U.S. 276 (1975). The test, however, is actually subjective,
since it depends on the employee's beliefs.
21. This rule would not be applied to run-of-the-mill shop floor conversations as, for
example, the giving of instructions or training or needed correction of work techniques. In
these cases an employee cannot normally have a reasonable basis to fear that any adverse
impact may result from the interview. Thus, there would be no reasonable basis here to seek
the assistance of a union representative. NLRB v. Quality Mfg. Co., 195 N.L.R.B. 197, 199
(1972), quoted with approval in NLRB v. J. Weingarten, Inc., 420 U.S. 251, 257-58 (1975).
22. In Weingarten, for example, the employer's investigatory interview was essentially
nonaccusatory until the employee made statements about her right to free lunches that the
employer challenged. 420 U.S. at 255-56.
23. Discipline in its broadest sense may include any tangible or intangible loss an em-
ployee suffers during the employer-employee relationship. This may include demotions or
downgrading. Thompson Bros. Boat Mfg. Co., 55 Lab. Arb. & Disp. Settl. 69 (1970) (Mo-
berly, Arb.); Duquesne Light Co., 48 Lab. Arb. & Disp. Settl. 1108 (1967) (McDermott,
Arb.); Allied Tube and Conduit Corp., 48 Lab. Arb. & Disp. Settl. 454 (1967) (Kelleher,
Arb.); National Carbide Co., 47 Lab. Arb. & Disp. Settl. 154 (1966) (Kesselman, Arb.);
Albert F. Goetze, Inc., 47 Lab. Arb. & Disp. Settl. 67 (1966) (Rosen, Arb.); H.K. Porter Co.,
46 Lab. Arb. & Disp. Settl. 1098 (1966) (Dworkin, Arb.). Other examples of discipline in-
clude transfers, withholding monetary benefits without actual suspension, requiring employees
to present a medical certificate before returning to work after an alleged illness, and forcing
public apologies. See Parkside Manor, 53 Lab. Arb. & Disp. Settl. 410 (1969) (Belcher,
Arb.); City of Stamford, 49 Lab. Arb. & Disp. Settl. 1061 (1967) (Johnson, Arb.); Continen-
tal Moss-Gordin Gin Co., 46 Lab. Arb. & Disp. Settl. 1071 (1966) (Williams, Arb.); Celotex
Corp., 36 Lab. Arb. & Disp. Settl. 517 (1961) (Dworkin, Arb.); Reynolds Metals Co., 22 Lab.
Arb. & Disp. Settl. 528 (1954) (Klamon, Arb.); Armstrong Tire & Rubber Co., 18 Lab. Arb.
& Disp. Settl. 544 (1952) (Ralston, Arb.).
his or her case most effectively."' Representation may deter dispa-
rate treatment of employee-offenders by insuring that identical in-
fractions receive equal punishment. The representative or co-worker
can also safeguard the interests of other employees by informing
them of employer decisions.
Furthermore, the presence of a representative or co-worker may
generate a better understanding of the dispute. Early review affords
an opportunity to correct errors that might produce ill feelings
among employees. This is especially true today since nonunion em-
ployers are increasingly susceptible to wrongful discharge
litigation."8
A. Contours and Limits of the Right to Representation
The right to representation at disciplinary interviews inheres in
the NLRA's guarantee of employee rights to act in concert for mu-
tual aid and protection. 2 Denial of this right interferes with, re-
strains and coerces employees and thus results in an unfair labor
practice. Refusing an employee's representation request is a serious
violation of this right. This compels the employee to appear at an
interview without assistance, possibly jeopardizing job security.27
It is the employee's affirmative responsibility, however, to re-
quest representation.28 The employer has no obligation to inform the
employee of the representation right. Moreover, the employee may
voluntarily waive the right and, if preferred, participate in an inves-
tigatory interview unaccompanied by a representative or co-worker.
However, the employer must inform the employee of the subject
matter of the interview and the nature of the charge of impropriety
it may encompass prior to the investigatory interview. "'
The right to representation, once asserted, includes the right to
confer with a representative or co-worker before the interview.30 To
effectively represent an employee who is "too fearful or inarticulate
to relate accurately the incident being investigated" and so that he is
able to "assist the employee by eliciting favorable facts, and . . .
[by] getting to the bottom of the incident," the representative or co-
24. See Thrifty Drug Stores Co., 50 Lab. Arb. & Disp. Settl. 1253 (1968) (Jones,
Arb.); Novo Indus. Corp., 41 Lab. Arb. & Disp. Settl. 921 (1963) (Gill, Arb.).
25. See, e.g., Decker, At-Will Employment in Pennsylvania - A Proposal for its Aboli-
tion and Statutory Regulation, 87 DIcK. L. REV. 477 (1983).
26. 29 U.S.C. §157 (1970).
27. Mobil Oil Corp., 196 N.L.R.B. 1052 (1972), enforcement denied, 482 F.2d 842
(7th Cir. 1973).
28. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 257 (1975). The union representation
right cannot be equated with the Miranda warnings that must be furnished to an arrestee
under the Supreme Court's decision in Miranda v. Arizona, 384 U.S. 435 (1966).
29. Pacific Tel. & Tel. Co. v. NLRB, 113 L.R.R.M. (B.N.A.) 3529 (9th Cir. 1983).
30. Climax Molybdenum Co., 227 N.L.R.B. 1189 (1977).
worker must be able to consult the employee prior to the interview."1
In this way, the representative or co-worker can learn the employee's
version and gain familiarity with the facts. A fearful or inarticulate
employee may be more likely to discuss the incident fully and accu-
rately with a representative or co-worker. Weingarten did not deny
the opportunity of consulting prior to the interview.32 Without this
information and pre-interview conference, the ability of the represen-
tative or co-worker to effectively give aid and protection would be
seriously diminished.
The employer, however, need not postpone an investigatory in-
terview merely because the requested representative or co-worker is
unavailable. 33 The reason for the unavailability is irrelevant, espe-
cially when another representative or co-worker is available and
could have been requested. The employer is under no obligation to
suggest or secure alternative representation. 4
Since the exercise of the right may interfere with legitimate em-
ployer prerogatives,3 5 the employer has no obligation to justify a re-
fusal to allow representation. The employer may simply advise the
employee that the interview will not proceed unless the employee is
willing to enter the interview unaccompanied. The employee may re-
frain from participating. This protects the employee's right, but re-
linquishes any benefit that could be derived from the interview."
The employer is free to act on information from other sources. The
employer, however, cannot threaten, coerce, or cajole the employee
to refrain from representation. 7 Nor can the employer threaten an
employee with more severe discipline or state that the employee's
fate will be in more capricious and hostile hands if he or she exer-
cises his or her representation rights.
3 8
A final limitation on the right to a representative's presence
during an investigatory interview is that the employer has no duty to
bargain with any representative or co-worker who might attend. 9
Even though the representative or co-worker might be able to clarify
the facts, the employer may insist on hearing only the employee's
account. 0
31. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 263 (1975).
32. Id. See also Climax Molybdenum Co., 227 N.L.R.B. 1189 (1977).
33. Coca-Cola Bottling Co., 227 N.L.R.B. 1276 (1977).
34. Id.
35. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 263 (1975).
36. Mobil Oil Corp., 196 N.L.R.B. 1052 (1972), enforcement denied, 482 F.2d 842
(7th Cir. 1973).
37. Southwestern Bell Tel. Co., 227 N.L.R.B. 1223 (1977).
38. Id.
39. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 260 (1975).
40. See Southwestern Bell Tel. Co., 251 N.L.R.B. No. 61 (1980) (right of active par-
ticipation by representative).
B. Fairness and Due Process: A Rationale for Representation
The best rationale supporting the right to representation at in-
vestigatory interviews is that it assures fairness."1 Fairness is not the
mere resolution of factual issues, but depends upon the process used
by the employer that makes a factual resolution possible. Admit-
tedly, a process whereby employees are represented at investigatory
interviews may be less efficient than investigations without interviews
or interviews without a representative's or co-worker's presence.
However, the right is not intended to promote efficiency, but to pro-
tect the employee who reasonably believes that disciplinary action is
imminent. The representation right for union and nonunion employ-
ees recognizes higher values than speed, convenience, and efficiency.
It safeguards these employees from unresponsive employers by pro-
tecting their fairness and due process interests.
IV. The Right to Representation for Pennsylvania's Nonunion Pub-
lic Employees
The impact of existing decisional law in the public sector is lim-
ited by individual state or local statutes, court decisions, executive
orders, and attorney general opinions that vary from one state to
another.42 In the private sector, however, precedent is virtually un-
limited because a centralized agency, the National Labor Relations
Board (NLRB),4 3 interprets the National Labor Relations Act
(NLRA).4 4 Private sector precedents provide reliable, if not analo-
gous, authority to public sector tribunals when the statutory lan-
guage in both sectors is parallel." Blind deference to private sector
decisions, however, is unwarranted unless the legislature intended
that the statute be so construed. In Pennsylvania, private sector pre-
cedent "may provide some guidance," but it is also necessary to con-
sider "the distinctions that necessarily must exist between legislation
primarily directed to the private sector and that for public
41. See F. ELKOURI & E.A. ELKOURI, How ARBITRATION WORKS 532-34 (3d ed.
1976); Comment, Union Presence in Disciplinary Meetings, 41 U. Cm. L. REv. 329, 338
(1974).
42. At least 45 states provide some form of collective bargaining for either all or a
portion of their public employees. 51 GOV'T EMPL. REL. REP. (BNA) 501 (1984). See
Drachman & Ambash, Is Looking Up Case Precedent in Other Jurisdictions Worthwhile in
Public Sector Labor Relations? - A Management Prospective, 6 J.L. & EDuc. 209 (1977);
Kahn, Is Looking Up Case Precedent in Other Jurisdictions Worthwhile in Public Sector
Labor Relations? - The Perspective of a Neutral, 6 J.L. & EDUC. 221 (1977).
43. 29 U.S.C. §§151-168 (1970).
44. Id. §153.
45. See, e.g., Fire Fighters Union Local 1186 v. City of Vallejo, 12 Cal. 3d 608, 526
P.2d 971, 116 Cal. Rptr. 507 (1974); Kerrigan v. City of Boston, 361 Mass. 24, 278 N.E.2d
387 (1972); Detroit Police Officers Ass'n v. City of Detroit, 391 Mich. 44, 214 N.W.2d 803
(1974).
employees. "46
It would be anomalous to suggest that the rationale for repre-
sentation during investigatory interviews for nonunion employees in
the private sector is inapposite to the public sector. Public sector em-
ployees, however, are not governed by the provisions of the NLRA
that make the right to union and co-worker representation possible.
Nevertheless, Pennsylvania's public sector labor relations statutes
are sufficiently similar to the NLRA to guarantee the right to repre-
sentation at investigatory interviews. The right also receives support
from the decisions of the Pennsylvania Labor Relations Board
(PLRB) regarding union-represented employees.",
A. Statutory Basis for the Right
1. Pennsylvania Public Employee Relations Act (Act 195).
The Pennsylvania Public Employe Relations Act (Act 195)' 8 governs
labor relations for all public employees except police and firemen.
Since its statutory language is patterned after much of the NLRA,
private sector interpretations of the NLRA provide some guidance to
Act 195's meaning, although they are not controlling.4 9 For example,
section 157 of the NLRA, which supports the private sector's repre-
sentation right, provides that:
[ejmployees shall have the right to self-organization, to form,
join, or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other
concerted activities for the purpose of collective bargaining or
other mutual aid or protection, and shall also have the right to
refrain from any or all of such activities expect to the extent
that such right may be affected by an agreement requiring
membership in a labor organization as a condition of employ-
ment as authorized in section 8(a)(3).60
46. PLRB v. State College Educ. Ass'n, 461 Pa. 494, 499, 337 A.2d 262, 264 (1975).
The Pennsylvania Supreme Court has stated,
We emphasize that we are not suggesting that the experience gained in the pri-
vate sector is of no value here, rather we are stressing that analogies have lim-
ited application and the experience gained in the private employment sector will
not necessarily provide an infallible basis for a monolithic model for public
employment.
Id. at 500, 337 A.2d at 264-65. See also Borough of Wilkinsburg v. Sanitation Dep't., 463 Pa.
521, 345 A.2d 641 (1975); PLRB v. AFSCME, 22 Pa. Commw. 376, 348 A.2d 921 (1975).
47. See supra note 3.
48. PA. STAT. ANN. tit. 43, §§1101.101-.2301 (Purdon Supp. 1984-85).
49. See supra note 46 and accompanying text. The private sector decisions offering
guidance here are NLRB v. J. Weingarten, Inc., 420 U.S. 251, 263 (1975)(union-represented
employees); E.I. DuPont & Co. v. NLRB, 724 F.2d 1061 (3d Cir. 1983); and Materials Re-
search Corp., 262 N.L.R.B. 1010 (1982) (nonunion employees).
50. 29 U.S.C. §157 (1970).
Pennsylvania's Act 195 closely parallels the NLRA's section 157.5'.
Act 195's section 1101.401 provides;
It shall be lawful for public employes to organize, form, join or
assist in employee organizations or to engage in lawful concerted
activities for the purpose of collective bargaining or other mu-
tual aid and protection or to bargain collectively through repre-
sentatives of their own free choice and such employes shall also
have the right to refrain from any or all such activities, except
as may be required pursuant to a maintenance of membership
provision in a collective bargaining agreement. 2
This section is Act 195's keystone guaranteeing an employee's asso-
ciational rights. These rights are enforced through an unfair labor
practice section.5"
Specifically, section 1101.1201(a) (1) provides that unfair labor
practices include "[i]nterfering, restraining or coercing employees in
the exercise of the rights guaranteed in Article IV [§ 1101.401] of
this act."15 4 This language is similar to the NLRA's Section
158(a)(1), which provides that it shall be an unfair labor practice for
an employer to "li]nterfere with, restrain, or coerce employees in the
exercise of the rights guaranteed in section 7 [§157]." 56
A list of public employer unfair labor practices is enumerated in
Act 195's sections 1101.1201(a)(2)-1201(a)(9)." This is similar to
the approach set forth in the NLRA.57 Violation of any of these un-
fair labor practice sections also constitutes a derivative violation of
section 1101.1201(a)(1).55 Moreover, interference with section
1101.401 rights that are not enumerated in the specific unfair labor
practice sections of Act 195 are, nevertheless, "independent" viola-
tions of section 1101.1201(a)(1).59 These "independent" violations
traditionally encompass employer interference with organizational
activities and include coercive promises or threats designed to dis-
courage union membership and elections, or the interrogation of em-
ployees about union involvement. This specific "independent" viola-
tion dichotomy that exists in Act 195 can also be found in the
NLRA.60
Because of the similarity of Act 195's sections 1101.401 and
51. Id.
52. PA. STAT. ANN. tit. 43, §1101.401 (Purdon Supp. 1984-85).
53. Id. §1101.1201.
54. Id. §1101.1201(a)(1).
55. 29 U.S.C. §158(a)(1) (1970).
56. PA. STAT. ANN. tit. 43, §§1101.1201(a)(2)-(9) (Purdon Supp. 1984-85).
57. See 29 U.S.C. §§158(a)(2)-(5) (1970).
58. PA. STAT. ANN. tit. 43, §§1101.1201(a)(1) (Purdon Supp. 1984-85).
59. Id. §§1101.401, 1101.1201(a)(9).
60. See 29 U.S.C. §§158(a)(l)-(5) (1970).
1101.1201(a)(1) 1 to the NLRA's sections 157 and 158(a)(1), 2 the
Weingarten" and Materials Research" rationale support the exis-
tence of the representation right for Pennsylvania's nonunion public
employees. The literal language of section 1101.401, which provides
that "it shall be lawful for the public employes . . . to engage in
• . . concerted activities for the purpose of. . . mutual aid and pro-
tection," 65 supports the nonunion public employee who seeks repre-
sentation during a confrontation with his or her employer. By re-
questing representation, the employee seeks "aid and protection"
against a perceived job security threat. Representation safeguards
the interests of both the particular nonunion public employee and the
other employees by ensuring that the public employer does not initi-
ate or continue unjust disciplinary practices." It also assures other
employees that they can obtain similar assistance.
Section 1101.101 declares that Act 195's purpose is to promote
"orderly and constructive relationships between all public employers
and their employes" by "(1) granting to public employes the right to
organize and choose freely their representatives; (2) requiring public
employers to negotiate and bargain . . .; and (3) establishing proce-
dures to provide for the protection of the rights of the public em-
ploye.. . ., Act 195 was designed to eliminate unequal bargaining
power between public employers and employees. Since the employer
who requires that employees attend investigatory interviews unac-
companied by representatives perpetuates the inequality Act 195 was
intended to remedy, section 1101.401 may be construed to guarantee
the nonunion public employee's representation right at investigatory
interviews where a disciplinary risk reasonably exists.68 Section
1101.401's rights are enjoyed by all public employees, whether union
or nonunion, and are not dependent upon union representation for
their supplementation.
2. Collective Bargaining by Policemen or Firemen's Act (Act
111). - In sharp contrast to Act 195's69 provisions, the Collective
61. PA. STAT. ANN. tit. 43, §§1101.401, 1101.1201(a)()) (Purdon Supp. 1984-85).
62. 29 U.S.C. §§157, 158(a)(1) (1970).
63. NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975).
64. Materials Research Corp., 262 N.L.R.B. 1010 (1982).
65. PA. STAT. ANN. tit. 43, §1101.401 (Purdon Supp. 1984-85).
66. The quantum of proof that the public employer considers sufficient to support disci-
plinary action is of concern to all employees. A slow accretion of custom and practice may
come to control the handling of disciplinary disputes. If, for example, the public employer
adopts a practice of considering a supervisor's unsubstantiated statements sufficient to support
disciplinary action, public employee protection against unwarranted punishment is affected.
The presence of a union representative or a co-worker allows protection of this interest. Com-
ment, supra note 41, at 338.
67. PA. STAT. ANN. tit. 43, §1101.101 (Purdon Supp. 1984-85).
68. Id. §1101.401.
69. See supra notes 48-68 and accompanying text.
Bargaining by Policemen or Firemen's Act (Act I 11)7 lacks any
procedure regarding representation elections71 or unfair labor prac-
tices. Act 111 contains little, if any, language that parallels the
NLRA.72 Nevertheless, Act 111 is not devoid of statutory support
for the right to representation at investigatory interviews by nonun-
ion public employees. Section 217.1 declares that policemen or
firemen "shall, through labor organizations or other representatives
. ..have the right to bargain collectively .. .and shall have the
right to an adjustment or settlement of their grievances .... ,,7a
Thus, the right to representation at investigatory interviews for non-
union public employees may be justified under Act 111 as part of the
general right to present grievances.
Further statutory support results only if Act 111 can be read in
pari materia7 4 with the Pennsylvania Labor Relations Act of 1937
(PLRA) 75 to produce a limited right to concerted activity.76 The
Pennsylvania Supreme Court has determined that Act Il1 must be
read in pari materia with the PLRA, at least to the extent of the
PLRB's responsibility to administer police and firemen representa-
tion elections.7 7 This rationale has also been invoked to interpret ju-
risdiction over unfair labor practices.78 Through this analysis, the
right to representation at investigatory interviews for nonunion pub-
lic employees can also be justified under Act 111.71
B. PLRB Authority Supporting the Existence of the Right to Rep-
resentation at Investigatory Interviews.
Prior to the Pennsylvania Labor Relations Board's (PLRB) de-
cisions in Conneaut School District" and Township of Shaler,8' the
70. PA. STAT. ANN. tit. 43, §§217.1-10 (Purdon Supp. 1984-85).
71. See Philadelphia Fire Officers Ass'n v. PLRB, 460 Pa. 550, 369 A.2d 259 (1977)
(supreme court noted deficiency of Act 111 in the representation area).
72. Act Ill contains no language that parallels §157 of the NLRA, 29 U.S.C. §157
(1970), or §1101.401 of Act 195, PA. STAT. ANN. tit. 43, §1101.401 (Purdon Supp. 1984-85).
73. PA. STAT. ANN. tit. 43, §217.1 (Purdon Supp. 1984-85). This language approxi-
mates that contained in §1101.606 of Act 195, PA. STAT. ANN. tit. 43, §1101.606 (Purdon
Supp. 1984-85), and in §159(a) of the NLRA, 29 U.S.C. §159(a) (1970).
74. In pari materia is a technique of statutory interpretation meaning that ambiguous
legislative intent may sometimes be gathered from other statutes dealing with the same subject
matter. See generally 2A C. SANDS, SUTHERLAND STATUTORY CONSTRUCTION §§51.01-08
(4th ed. 1973).
75. PA. STAT. ANN. tit. 43, §211.1-39 (Purdon 1968). This act created the Pennsylva-
nia Labor Relations Board (PLRB) and charged it with the responsibility of administering
private sector labor relations.
76. Id. §211.5
77. Philadelphia Fire Officers Ass'n v. PLRB, 470 Pa. 550, 369 A.2d 259 (1977).
78. See Local 302, lAFF v. City of Allentown, 55 Pa. Comrnw. 599, 423 A.2d 1119
(1980); Borough of New Cumberland, 51 Pa. Commw. 435, 414 A.2d 761 (1980); Pennsylva-
nia State Police, 13 P.P.E.R. 13011 (1981).
79. See Decker, The PLRBs New Jurisdiction for Police and Firemen, 16 DUQ. L.
REV. 185 (1978).
80. PLRB v. Conneaut School Dist., 12 P.P.E.R. 12155 (1981).
PLRB had set forth no definitive ruling concerning the right to rep-
resentation by unionized public employees at any investigatory inter-
views. These two decisions, however, established this right for union-
represented public employees.
Previously, the PLRB had decided that: (1) no grievance could
be adjusted without union presence; 82 (2) a corrective interview was
not an investigatory interview from which discipline may result;8
and (3) anti-union animus must be shown when the right to union
representation is denied.84 The PLRB had also indicated that no un-
fair labor practice occurred when an employee was ultimately ac-
corded union representation at a grievance meeting after a supervi-
sor suggested that a person different from the person originally
chosen represent the employee.85
In Township of Shaler,86 and Conneaut School District,87 the
PLRB established guidelines for administering the right to represen-
tation for a public sector union employee at investigatory interviews.
It adopted the Weingarten8 8 standard and in Shaler 9 enunciated a
three-part test that must be satisfied to establish a violation of the
employee's right by stating that:
(1) the employee must demonstrate that he or she reasonably
believed that the interview might result in disciplinary action;
(2) the employee requested that a union representative be pre-
sent and that this request was denied; and
(3) subsequent to the employer's denial of representation, the
employer compelled the employee to continue with the interview.9
In the Conneaut9' decision, the PLRB applied this standard to
school districts, in situations in which unsatisfactory performance
ratings are discussed. The school district argued that a first unsatis-
factory rating and resulting discussion did not act as a prelude to
discipline because the School Code and Local Agency Law gave em-
ployees adequate due process protection. The PLRB, however, held
that these statutory job security protections did not satisfy the pur-
pose of the right to representation. In these situations, a representa-
tive's early participation could have a relevant bearing on job secur-
ity that would keep open communication between the employer and
81. Township of Shaler, II P.P.E.R. 111347 (1980).
82. PLRB v. Warwick Bd. of Sdlool Directors, 4 P.P.E.R. 146 (1974).
83. PLRB v. Commonwealth, Polk State School & Hosp., 4 P.P.E.R. 74 (1974).
84. PLRB v. Commonwealth, Philadelphia County Bd. of Assistance, 7 P.P.E.R. 213
(1976).
85. PLRB v. Pennsylvania Dep't of Health and Welfare, 5 P.P.E.R. 8 (1974).
86. Township of Shaler, 11 P.P.E.R. 911347 (1980).
87. PLRB v. Conneaut School District, 12 P.P.E.R. 12155 (1981).
88. 420 U.S. 251 (1975).
89. Ii P.P.E.R. 111347 (1980).
90. Id.
91. 12 P.P.E.R. 112155 (1981).
the union.9s The following rule on performance ratings was set forth:
This rule should, however, not be limited solely to investigatory
interviews in anticipation of disciplinary action. We believe
PERA mandates, as demonstrated by the case law reconciling
contractual and Code rights, the right of a public employe to
assistance and representation by his or her bargaining represen-
tative at any further meeting or interview beyond a first meeting
to discuss or review a public employe's performance evaluation
or rating. This right shall not impair the employer's right to ini-
tially meet with an employe to discuss a performance evaluation
or rating without the participation of the bargaining representa-
tive. However, when a second or subsequent meeting between
the employer and a public employe occurs, the employee shall
have the right to assistance by the bargaining representative. As
an obvious and necessary corollary, an employer may not condi-
tion such subsequent meetings on waiver of this right or other-
wise discriminate against any employe for exercise of this
right.'
This standard does not preclude a school district from terminat-
ing a meeting and turning to other investigatory sources or from tak-
ing disciplinary action based on the available information. An em-
ployer may be forced into quick decision-making if the health,
safety, or welfare of students is threatened and time does not permit
delaying a discussion until the employee's representative is present.
School district personnel could still schedule a meeting to be held
later, but before they reach a final decision, if they determine it
would be useful. Even if the employer takes preliminary disciplinary
action, the employee will have the appropriate due process hearing
or grievance arbitration to review the basis for the recommended dis-
missal, demotion, or other disciplinary action.
Regarding a correlative right of representation at investigatory
interviews for nonunion public employees, it should be noted that the
United States Supreme Court has recognized that the government,
as an employer, can exert greater control over its employees than it
could over the public." Despite this, the public employer's need for
wide control over its employees" must be weighed against the em-
ployee's interest in representation in personnel decisions affecting as-
92. Id.
93. Id.
94. See Pickering v. Board of Educ., 391 U.S. 563, 568 (1968).
95. In Arnett v. Kennedy, 416 U.S. 134 (1974), the Court stated that "the Govern-
ment as an employer, must have wide discretion and control over the management of its per-
sonnel and internal affairs. This includes the prerogative to remove employees whose conduct
hinders efficient operation and to do so with dispatch. Prolonged retention of a disruptive or
otherwise unsatisfactory employee can adversely affect discipline and morale in the work place,
foster disharmony, and ultimately impair the efficiency of an office or agency." Id. at 168.
signment, promotion, transfer, discipline and discharge. "6 This is es-
pecially applicable where a statutory basis exists for the right to
representation at investigatory interviews for Pennsylvania's nonun-
ion public employees." 7
A public employer's internal administration does not make it
immune to statutory, fairness, or due process requirements. Its dis-
cretion cannot be merely subjective judgment, but must be con-
trolled by clear rules governing its actions. For example, welfare
benefits cannot be terminated,98 parole revoked,9' or wages gar-
nished100 without established reasons. Extending representation
rights to nonunion public employees at investigatory interviews
where discipline can reasonably result may make judgments over
employee problems more objective. One public sector jurisdiction has
already accomplished this.101
To facilitate the right's public sector operation by preserving
employer and employee interests, the following should be considered:
(1) The right arises only in interviews from which discipline
may result;
(2) If a meeting is disciplinary, the public employer should be
required to give the employee notice of the meeting's purpose;
(3) The right arises only when the public employee requests it;
(4) Before the potentially disciplinary interview commences, the
employee should be permitted to consult with his or her representa-
tive or co-worker if requested; and
(5) The public employer has no duty to bargain with any repre-
sentative or co-worker permitted to attend the meeting and may in-
sist on hearing only the employee's version.
Finally, it should be noted that the public employer's failure to
accord the right when requested by a nonunion employee may impair
disciplinary action. This may occur through an unfair labor practice
charge 102 or a civil service proceeding.103 In all instances, the public
96. Frug, Does the Constitution Prevent the Discharge of Civil Service Employees?
124 U. PA. L. REV. 942, 991 (1976).
97. See supra notes 48-79 and accompanying text.
98. Goldberg v. Kelly, 397 U.S. 254 (1970).
99. Morrissey v. Brewer, 408 U.S. 471 (1972).
100. Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969). See also North Ga. Finish-
ing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975); Mitchell v. W.T. Grant Co., 416 U.S. 600
(1974); Fuentes v. Shevin, 407 U.S. 67 (1972).
101. See School Dist. v. Organization of School Adm'rs and Supervisors, Local 28, 1983
PUB. EMPLOYEE BARGAINING REP. (CCH) 143,336 (Michigan 1982).
102. Conneaut School Dist., 12 P.P.E.R. 12155 (1981).
103. See e.g., Zehfuss v. Allegheny Cty. Child & Youth Serv., 78 Pa. Commw. 573, 467
A.2d 1231 (1983). In the unionized public sector, arbitrators have increasingly rejected disci-
plinary actions where this right has been violated. See Clearfield Area School District, X PUB-
LIC SECTOR ARB. (PSBA) No. 17 (1983) (Caldwell, Arb.); Millcreek Township School Dis-
trict, IX PUBLIC SECTOR ARB. (PSBA) No. 49 (1982) (Duff, Arb.); Clearhaven Nursing
Home, 16 Gov'T EMPL. REL. REP. (BNA) 781:25 (1978) (Stonehouse, Arb.).
employer's paramount interest should be the preservation of discipli-
nary action from reversal. Consequently, the public employer may be
wise to accord nonunion public employees the right to representation
at investigatory interviews even if the situation only arguably war-
rants its application.
V. Conclusion
The right to representation at investigatory interviews has al-
ready been acknowledged in the private sector for both union and
nonunion employees. A corresponding right for nonunion public sec-
tor employees is particularly important because it relates to the con-
tinuity and overall functioning of labor relations. This is especially
true where the right has already gained acceptance for Pennsylva-
nia's public sector union employees. Recognition of this right for
nonunion employees, for which a statutory basis exists, need not dis-
rupt operations when it is limited to situations in which disciplinary
action could result. The previous extension of this right to public sec-
tor unionized employees has not brought about an adverse result.
Therefore, there is no doubt that a corresponding right should be
extended to nonunionized public employees.

